CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Leg. Prog. October 12, 1999

Memorandum 99-60

1999 Legislative Program: Final Report

Attached to this memorandum as Exhibit page 1 is a final report on bills in
the Commission’s 1999 legislative program.

For further information on the status of AB 321 (Wildman), the eminent
domain valuation evidence clarification, please refer to Memorandum 99-77.

A copy of the Governor’s veto message on AB 486 (Wayne), relating to
advisory interpretations and consent regulations, is attached to this
memorandum as Exhibit page 2. We will discuss how to proceed on this matter
in connection with our discussion of Memorandum 99-69 (administrative
rulemaking).

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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- _GGVERN OR GRAY DAVIS

October 8, 1999
To the Members of the Assembly:
1 am returning Assembly Rill 486 without my signature,

Although the provisions of this bill are optional, the concern is that the public will
canfuse an advisory interpretation, which is non-binding expression of the agency’s
interpretation of the law it enforces, with a legally binding regulation. The procedure
prescribed for adopting an advisory interpretation is much the same as the procedure for
adopting a regulation. An advisory interpretation would have no legal effect; would be
entitled to no judicial deference; could not prescribe a penalty or course of conduct,
confer a right, privilege, authority, exemption, or immunity, impose an obligation, or in
any way bind or compel; and coutd not be used as an alternative means of adopting
binding regulations. There is a potential that advisory interpretations could ultimately
become underground regulations. Existing law already provides a process for declaratory
decisions to be issued by a state agency that have the “same status and binding effect as
any other decision issued by the agency in an adjudicative proceeding: {Gov. Code
11465.10 et seq.). State agencies have various other methods by which they may
publicize their interpretation of the laws they enforce.

Existing law already provides a shortened and efficient process for adopting non-
controversial regulations.

The provisions of AB 486 are duplicative of existing law and therefo-re, unnecessary.

Sincerely,

L v DN ave

GRAY D
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